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N ‘West  Virginia University
detors Note:

. abridging freedon
" of ‘these freedom¥.

VCardozo sajd that’ freedom of . thbught and speech *

' ohnlﬁler«i&a—doetoratfcandi% in: Pohtncal ScienCe at

The Office. of T elecommumcatzons l"o‘hcy, noyw headed

R by acting director William T hafer oS, Eemg re-etammed

(Washmgton Star,.2-17-77) by Pres:denl Jimmy’ Carter as

part of a. broader reorgamzat:on within the executive

“branch. The Wlute House, is con;:dermg several plans to

B8 "restructure. OTP Although no_decisions have been made,
B ‘one poss:bzltty is ehmmatmg O’IJP and delegatmg its func-
itons among varlous ex:slmg agéncles and deparlments

Opposmon to such a. proposal isstrong_among congress-
“men who do not want OTP/abollshed or its power - re-

duced.- And Congress will have a say in the. Juture” of

. S L a -

e

,OTP ‘because of its power_ta. veto Carter’s pIans A de- -

‘termination of whether or not OTP will remain an.inde- ..

pendent agency’ respons:ble _for. advising Ihe Pres:denl on

. lelecommumcanons matters is erucial because “of a nums.-

ber of commumcanons issues  that. must: be dealt ,with
_soon, among- them s‘ubstannal revmon of the. Commum-

;. cations Act-of 1934.% S o o
" Introduction. 0 C e e

The First" Amendment to the Umted States Constltu-
tlon prowdes m »p“?t ‘that .Congress shall make .no- law

"to: our scheme’ of govemment hardly’
needs to be gmphasized. Supreme: Court Justice Benjamm
fis the
matrix, the mdlspensable condition, of nearly every other

form of freedom.” And the Enghsh jurist Sir’ William
- Blackstone said “liberty of the press is 1ndeed essentxal to .

the nature of a free state.’. . ."2
-But these freedoms,;whrle essentral to a free state, are

;, of ‘speech or the press. The importance* *

nevertheless not without Irmrts ‘Freedom of the press is

- limited by laws prohrbltmg the publishing of obscene or

libelous: material. Even- Blackstone. admitted that & person

“must take the -consequences” if he- “pubhshes what is

lmproper, mrschlevous or illegal. . 18" Freedom of

" speech. is also limited; a .person cannot say whatever he

wants whenever he wants. Justice Oliver Wendell Holmes
~said: “The most. stringent protéotion of free speech would "
not protect a- man in falsely shoutmg fire in a. theaue and
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" causing.a panic.*t Justice" Edward Sanfard agreed: “It'is’
-a fundamental prmc:ple ‘long established, that the freedom
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oLspeech and of the press which i is setured by the Consti-

tution,.does not confer an absolute right to speak or pub-.
" lish, without responsibility, whatever one may choose, or

an . unrestricted and- unbndled license that gives immunity
for every possible use of language and prevents the pumsh-

-ment of those who abuse. this freedom "

So evcn though the First Amendment prohlbrts Con-_ .
gress from passing Jaws abndgmg or limiting freedom of

"‘_spee(:h or the. press, governmcntal hmrta,tlons ¢an be; and

are, placed- ‘upon-those who.speak or pubhsh The question

. confrontmg us<is: How far can.government limitations
- extend before the freedoms of speech and press-are severe:

Iy curta1ed perhaps rendered meamngless"

ThlS paper duscusses Hhow goveriment - hmus freedom

“of the ptess, Spetifically, it is about the mass communica- "

" tion ‘medium where governmental regulatrons are most

»

‘opment” of the ' Federal

" numerous=—television.” -
‘The first section of the paper shows why Congress in--

splte of .the specific prohibition  of the First Amendment,

is permxtted ‘to regulate television: It examines Supreme
. Court ruhngs that state electrogic journahSm is a med:um,_
. “affectet’

from strict governmental regulatron : ’

- The second section deals with federal agencres drrectly,l

* by a First Amendment inferest, but’ not immune

mvolved in regulatmg broadcastmg It examines the devel-;_,'." S

Commuanications.

mmission’”

(FCC) following passage of the Radio Act of 1927, 1tse1f..' :

an outgrowth of the ‘Radio- Act of 1912, It also examines
how, for many years, governmental regulations centered
only on the technical or engmeermg\ aspec
castmg industry. Not until. 1948, ‘long after federal agen

cies regulating broadcasting were created ‘and ‘the fairness .-
doctrine and license renewal requrrements were estabhshed, i
was the Supreme Court asked to.intérpret whether broad-.,
~ casting was indeed a form of “press” as used in the First -
Amendment, and therefore not sub]ect to substantlve reg- .- !

.

ulation. K4

- Until the early 1950’s the, Presrdent had no. effectlve '
voice in commuinications matters. Communications policy-
formulation belonged solely to the FCC, a congresslonally

Summa l’Y_- Supreme Court mterprétatlons of, the First- Amendment have allowed“_
o WA congressional- regulation of °broadcastmg ‘The author traces broadcast
e ——— regulation from these Supreme Coupt decitions, examining the federal
‘. WEmmESMMDE . agencies thdt have been involved in regu]atlon and the part played by

/ ' the ‘executive branch_ in telecommunications polic formulation.
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' "_;"’.v"-lite, cable, telévision, radio, to name only a few.) -

" OTP that helped coqrdinate.communications
/' executive- branch. “The"major emphasis of - this sec

“thei FCCs license renewal process,as well as’the

:'_'césx___regulation and failed. - .7

Supreme Court Sets the Stage

ol L P

. ) R S RLAY

GOVERNMENTAL REGULATION. OF BROADCAS'HNG
* established independent regulatory aggn;y.a"l':h‘e"ihi:rg’ l.jé"'c
.. tion of this paper considers the gradual change that fook
. .~place after 1950. It examinés the Office of Telecommifnica;
" tions Policy {OTP), established in 1970 as'the Pfesident’s’.

principal advisor on .communicatiofis ‘matters, £ Telecom’
muni€ations includes all forms of communicatfons—satel
als
looks at agenciés greated .prior to the establishment ‘of th
efforts:in

; : ) ) B aekiwd
on an attempt by the-OTP to ch»z/mge,‘vtl}td/u’gh,’l_égf;latn_oﬁ,.
doctripe. The OTP. attqmpted}@’ enter, the"area., ’l

vy
Y
Lol e

/

Chief Justice of the ‘UnitedZS‘t;tcS '_,‘Sl'jpr'em'e" C’f;lirf

~Warren ‘Burger was asked in an.interview with th{g,’;_Uni/téd'
States Information Agency (USIA), whether. he’ thought

" . ‘freedom of the “press,” as the word is_pst-’j!“p"'.t‘he«;First
Amendment; applied uniformly to the broadcasting /media - -

and the print media.® The Ghief -Justice séid";it,ﬁ;%ig' not.
.He said that since broadcasting requires the,'u‘sl/é',of,»a“lr-

" waves, which are “part of the public domain, public prop- - .
-perty;” it is subject to a form of regulation that Ywould ., _

be found unacceptable with- respect to:the print media.”

_Burger cited the fairness’ doctrine asan example of the . /
o

difference in freatment given broadéaster§, and persons, in
the print® media. P S ?

“jfa‘iljness X
£ broad-

A

'

s

" ~and Cooperative Uniaon of America v. WDAY, Iric., was

\

*

/

St

“that’ moving pictures, like newdpapers and radio; ‘are .in: '
whose freedom is guaranteed by the

" cluded in the_press ' ( ’
First -Améndment.”1® While, tRe Court was specifically - ~/;

Lo . . . P,
e o it o . . . . \',/ i

" vision (as Burger noted in his interview with the USIA)," .
-the Supreme Court has felt. otherwise. Before examining -
Burger's décision dn the CBS' case, it is necessary-fo go -~ -

back - to thie-first case in which the Supreme Court dealt

- wlfh Fir§t Amendment use of the word “press,” and its "

relati

7 opinion . written by Justice- William

) v O. Douglas in’ Upited
States v. Paramount Pictures said:.

“We have no” doubt’

“addressing a question involving thé motion .picture’ jn-.

dustry; it is cleat’ from the opinion- that.the word “press”

wias interpreted. as including\'broadcasting (at that-time_

L

" . e P B . e
But Burger said _that;,/re‘gulatlon of_the‘jb‘roadcastlngvm- 7
. dustry does not exténd to content “in any specific detail.” ',

Although the possibility-for abuse exists in-a system in/ .,

said thg courts provide a defense against such abuse;

- which broadcasting is licensed.by the goyernment, Burger.’ -

- Burger’s commeénts -echo two Supreme Court. decisions /-
he auvthoi'ed,-/concerning -gdvernment‘alvregulation of ‘the. -
press. In Miami Herald Publishing Co. v. Tornillo ‘he

ruled that access through a right of reply statute is npt:.

"germi'ssible in newspapers.? In Columbia Broadcastingvssy's-

‘access thirough the fairness dogtrine is a proper means' of
assuring that both sides ;of controversial issues will be
presénted over broadcast facilities.® - ‘ ‘
" In Tornillo, a Miami, Florida
lished articles critical of a candidate for. state office. A

tem v. Démocratic National Committee Burger said "t}]'at

statute passed by the Florida l¢gislature xrequires that a '

political "candidate be given a chance to .reply to news-
paper articles about him. Under this “right of reply” stat-

. ute, the candidate requested an opportunity to respond,

Q
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Aruitoxt provided by Eic:

E

but the newspaper refusetl. The -case was ultimately ap-
pealed to the Supreme Court. Chief JQ§tiFe Burger said
in his opinion: ’ 2 .

The choice, of material to go into a newspaper, 2

and the decisions made. as to Iimi&a}ions on the
- size of thie paper, and content, and treatment of
public_issues and public officials—whether fair or
- unfair-—constitutes the exercise of editorial control
and judgment. It has yet to be demonstrated how
governmental regulation of this crucial process can
be exercised consistent with First Amendment
guarantees of a free press as they have evolved
g&;éjﬁ;}wtime’."; . '

L

. “press,” tifen" the -fairness doctrine coul_d'f/"‘l'io't: :stand. If,"

newspaper had 'pli’ing -

- /8aid” in

tions.” - iy S L
7 During the next ”&\1‘O'jea'rs, through changes in’ the -
Court’s membership, the growth of television ((especially

/

‘only radio). TR N , SR
... "Again writing for the Cpurt in 1954, Justice -Douglas
eFigr.: Films;v. ‘Departmeit of Education of
Ohip: “. ‘
Aween ‘the various ‘methods - of communicating ideas.”’*

. A-third case involying this issue, Farmers Educational

decided iff 1959. In' an opinion written by Justice Hugc
~Black,. the "Court “said: “Thus, expressly -applying the

. country’s tradition .of ‘free expression to the field of radio- ;
. broadcasting, 'Congress has from' the first emphatically )
‘forbidden- the [Federal /Com'm'unications] Commission -to/| |
xercise any_pogvergt!’ “censorship 0ver'rédio_.§:pmmunig;i4 v

1 12

_news programming); and, the.evolution of the;
‘hess doctrine and license' renewal process, fle
Coutt: camie to rule that broadcasting was'/not entirely

CC’s fair- |

. included. within the meaning of the word “press” as used .
iV the First Amendment. The central question that con- .
fronted the Court ‘was whether the fairness doctrine -

could stand, -in light of its earlier . decision.”If broad-
casting -was ‘included within, ‘the ‘meaning -of the word .

however, broadcasting was riot included within: the mean-
ing of the word “press,” then the fairness'doctrine could
stands The Supreme Court ruled in favor of the FCC,
upholding the fairness doctrine.: J N
. The first of two cases _“iuvolvig‘gn this ruling came in
1969. In Red Lion Broadcasting Co. v. Federal Comynuni-
cations Comniission, the “‘Court said in an’ opinign- Written

- by Justice Byron White: “Whiere there_are substantially

P

more individuals who want to broadcast than there are.
frequenciés to allocate, it is idle to posit an unabridgable
First Amendment right to broadcast cémparable to the
right of -every individual to speak, write, or publish.”3
‘White went an to say: “‘Although broadcasting is clearly "a
medium aficcted- by a First .Amendment interest, differ-
‘ences in the characteristics. of news .media justify- differ-
ences in the First:"”Amendment standards applied to
them.”** This opinion differs from Jnu'is'ticveq, Douglas’ -opin-
ion that the First Amendment draws no distinction between
the various methods of . communicating ideas. ’
The second case, Columbia Broadcasting System v.
Democratic National Committes, was heard in, 1973. This
was the second Supreme Court decision concerning govern-
ment regulation of the press authored by Chief Justice
Burger. A national organization opposed to American in-
volvement in Vietnam filed a complaint with the FCC,

But .in I’rt;latlo_n to governmental' re u]atlé_n,x' of tele-

: . the First” Amendment dfaws no distinction be--"

i

tionship to’ other- forms of communication: A 19487

i
R

o)

o
)

i

e Supreme.



; he. Democmt%cy
' 'the FCC to rule that 9

‘l . sues.- The E( C re;ected ,,' he DNC’s. request and ‘the case X )

. was ult‘lma Ty appealed/to ‘the Supreme Court Speakmg
T for the C. rt, Chief. Justice: Burger said:’ “It was reason- .
o - ACongress. to- conclude that” the} 'pul)hc interest in
formed. requrres perxodrc accqugitablhty on , the’
./ part of/those. wha, are entrusted withithe u
T '“"*facrlltx s@carcé us they’:lTE" H’_Bf“rge‘;?felt that the right’
- d access, on’ a first-Come-first: se,rvéd basis, would,

" the  Chief Jusnoe/to, rule that- the farrness doctrine was a
prgper mstrument for handlmg, access “to- telev1sxon or

10 e F i / .'

. Justice Douglas who wrote two of the oprmons con- |

rary td Red Lion and - ‘CBS v. DNC, did 'not. participate ’

i /m the, Red. Lion’ decision. However, he did partrcrpate in
the’ CBS cas¢ and: filed a dissent whrch sald '

‘.drd not partlclpate in [Red Lion. and] would ot
.Support it. The Fairness Doctrine has no: place in -,

o .the camel inside the tent and enables admrmstratxon
*"after -administration to toy with TV or- radlo in
order to serve its sordid or benevolent nds; <. 4
That may argue for a redefinition of the responsrbrl-. o
ities of the press in First Amendment terms. But I
“ do''not think it gives us carte blanche to desrgn :
systems of supervision and control nor empower.
Congress . . . acting directly or through any.of ‘its -
agencres such as the FCC {[to] make ‘'some” laws"-'
abtrdgmg freedom of the press. . ... [In'my opin-
" ion] TV and radio, as well as the more conventional .
: ‘fnethods for. dlssemmatmg news, are all included in
. the concept of “press” as usedtin the Flrst Amend-
ment.. . 18 '

- ."Thus, while the “Supreme Court at one time mterpreted
‘the’ word “press” as used in the First Amendment to, in-

i/ ¢ broadcasting is a. medium only “affected” by a First
“4 "~ Amendment interest. -Under such an mterpretatron gov-
. ernmental regulation such as the falrness doctrine is- per-
missible.17 .
i~ .. But long before 1hese Supreme Court decisions, gov-
" ernment agencies ‘were already regdlating broadcasting,
“‘I’he second section of this paper examines why and how
these agencies were created and their role in regulatmg
- broadcasting.

Early Regulation by Federal Agencies

- From almost its beginning, broadcasting has been ‘regu-

- lated by the federal government™”The Radio Act of 1912,
the first comprehensrve piece of broadcasting legislation
enacted by Congress, made it lIIegal to. operate a trans:
mitting station -without first securing a license from. the
Secretary of Commerce. But the only requirement for
obtaining a transmitting license was “application therefor”
-by any interested party. Walter B. Emery said in his book-
Broadcasting and Government that the Secretary “had no
authority to specify particular frequencies, power, hours
of operation or the period of a license.”!8 And Sydney
Head said in Broqdctgsting In Ameérica that “all who want-

v

Q. - .
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: favozthe ‘wealthy. This reason, among: \others persuaded' :

J -tion m the air into which al

, our First Amendment regime. It puts the head of ~ .~

clide broadcastmg, in recent years the Court has smd that

. For REPORT No. e~ o
- | GOVERNMENTAL, REGULATION OF BROADCAST]NG

/ ed to and had a good reason to could be allowed to 0p-
erate rLadlo ‘stations.”1? v

This, legrslatron meant htt]e real control over road-'

castmg,; for there were far too many persons; who ; pphed

for, and vere;: gr’an?ed -a ‘license. Accordmg"to

reporL on n’ blll/ to/amend’ the 1912 Act g ;

; Decembe'Z27 1922 there were m

‘o
0
‘0
h‘ .
o
.-

" in‘the country; 21 065 transmifting rad)\o statlons
Of-these' 16,898 were amateuf stations, 2 762 were
~/ship stanons 569 were broadcasting stahons, 39
. ,J’ were coast statxons, '12- were transoceamc' sltatrons
.Y and there :were ‘a:few others not necessary to be
‘ 'enumerated 20 j'.f e ,

g' statlons prompted‘"
Mame, author of the»\ .

- This " rapxd growth of broadcastm
ConngSSman Wallace H: Wl'ute of:
above House ‘report,. to say, : ‘

A N\ :
_‘There ,.must be dn ordered sy.}lem of commumca- )

users: of the ether .

i ; must be ﬁtted or there can’ be no\mtelllgxble trans~ <

: mrssron by this" means. . . /A, schédule for trans-

" .mission of messages in the air/is as ‘essential as a
schedule for the n,\ovement (7 trains u%‘n

fo However, ,the/Hou3e and Seqate could
] ,ncw Ieglslatron in' 1923 and the transmitting situation .
“oigrew worse. Although Secretary .of Commerce\Herbert
" Hoover attempted to withhold the granting of licenses
. from some apphcants a federa] court ruled that the 1912
Act” requrred him to issue the llcenses In Hoover y. bxter-
- city Radio Company, the Drstrrct C0urt ruled. that

/ the duty of i issuing licenses to persons or corpora- \
tions coming. within the classification desrgnated‘
- in the-act reposes no discretion _hatever in the
Secretary of Commerce. The duty is mandatory; -
‘hence the courts will not hemglte to requrre its -
performance 22

“

Defeated at court, Secretary Hoover dxd take one step
o éase the situation. The Commerce Department placed -
all broadcasting stations in a band from 550 to 1350 kilo--
-cycles and assigned other frequencres( for amateur, gov- a
ernment, and marine use.23 :

Sydney Head says that “Secretary of Commerce
Hoover,_an .ardent- -believer”in ,free enterprise, had hoped
-that the [broadcasting] industry 'would be able to discipline
itself’ without government regulation.”24 But many broad-
casters hoped that the federal government would step in
and -help’ coordinate transmission frequencies. And, ac-

% cording ‘to Emery, Hoover “became convinced . . . that
the serious impediments to efféctive. broadcastrng e .
could not be removed until the government was given ac-
tual and not nominal authonty to regulate the . . . in-,
dustry.”25 Therefore, from 1922 to 1925, Secretary Hoover
called four national radio conferences to discuss solutions
to the overcrowded spectrum problem. These conferences
set the stage for passage of the badly needed regulatory
act.

President Calvin Coolidge was also .instrumental in
getting new regulatory legislation passed. In a,1926 mes- -
sage to.Congress, President Coolidge said that, due to
federal court -decisions and attorney general 0p1n|ons, the

5]

od

lanﬂz’-‘ -\ . ‘

ot agree on’ -/



7'*"?'1;' ':-f' oo
FOI REPORT NO 368 7 / ST
GOVERNMENTAL REGULA‘I'I N -OF BROADCASTI\IG

o autho rty' of:. the Secretany of Commerce to effectively

© reégulate’ ‘the! ,
ailed.2%. He' recommended tHat -appropriate remedial legis- .
/latron be: passed the resultlng legislation was the Radio

roadcastmg vlndl;stry had been severely cur-

Act of 1927.
© “The passage -of the Radlo Act of 1927 not only re-

solved the crowded spectrum problem but also established

v

gurdel és to permit the government to withhold the grant-

1ng/o a transmitting license.??” And-it establlshed a re-

/ quirement that the public interest, convenience, or neces--

[sity- be shown before a license is granted or renewed. The

act began not only technical, but also substantive, regula-’

tion of broadcasting. It is usually considered the ba51s of
current ‘broadcast regulation.
Up until passage of the Radio Act- of 1927, all authori-

"ty for regulating the broadcasting industry rested in the

“Secretary of Commerce. This put-broadcastiag regulatory
authority in the executive branch. But passage of the act
gregtly- reduced the -1uthor,ty and role of the exccutive
branch in formula(mg communlcatlons policy: That. au-

thorrty now rested in.a new, independent regulatory agency’ '

" —the_ Federal Radio Commission ‘(FRC).
The Radio Act of 1927, cstablished that:

¥ 1. a commission of five members, to be called the
“Federal Radio Commission, would be created
" with the authority to- grant, renew or revoke

. X

station licenses;

.. 2. the broadcasting spectrum belonged. to the:
public .and a broadcaster &cquired no owner-
ship rights when he was granted a license; “

'3. a person -or corporation would be granted a
license if they could show that the publrc in-
terest, .convenience or necessity wouid be
served; ' .

4. the, federal government, Dot private industry,
would set rules for the chnical operation of
broadcastmg stations;

S. a.right of appeal to a- federal court would be - -
permitted on decisions and rulings made by the

" FRC; and
6. free speech applied to broadcasters 8 !

What the- act did not say is as 1mportant as what it did

say. Section 29 -provided that the FRC would not have the .
power of censorship over radio communications nor would °
it interfere with the right of free speech by means ofradio ~

communications. However, the section did not specifically
state that the -FRC should not interfere with the broad-
" _casters’ right to broadcast: Or transmit information. The
apphcabllnty of freedom of .the press to broadcastlng was
not mentioned. v ‘
~ Section 21 provided that the FRC “may grant .sucl\
[radio construction] permit if pubhc convemence, interest,
or.necessity will be served by the construction of the sta-"

| tion.”2® However, the act did not specify criteria to be

used in determining whether a station had. fulﬁlled ‘the
{ public interest, R
the next. six years. But on February 26, 1934, President
Frankdin Roosevelt recommended shat Congress restruc-

ture the FRC and “create a new agency to be k%own as
the Federal Commumcatlons Commission. . . .” because,

E\.
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The 1927 Act operated more or less successfully for *

vy - .

" cellaneous commumcatrons ‘matters.?! Acceptmg the Presi-

" tions. Act of..1934. _

1927 Act.

- .o

/" o

“there is today no, smgle:Govcrnment agency charged

with broad - nuthorlty {over communications matters].”30 .

The President's recommendation Was based on a study by
a- government committee appomted by the Secretary of:
-Commerce. The committee found that the FRC regulated

|

radio broadcastmg, the Interstate Commerce Commission .

(ICC) regulated lnterstale telephone and telegraph car-

" riers, the -Postmaster General had contrel over wire serv-,

ices, and the Secretary of Commerce was. inyolved in mis-

'

dent’s recommendations,’ Congress passed the Communica-

The 1934 Act- mcorporated the ma)or provrsrons of the
However, instead. of a federal radio agency

v

“there was ‘now a Federal Communications Commfssion -

(FCC). The, FCC had the same dutics as the FRC #nd

more. The FCC was authoriz¥d to grant or renew a license
if -it should find the public convenience, interest, or néces-
sity would be served. It established strict: gutdelmes as to
how this requirement could be met. These gurdelmes set

gramming, pubhc service prograinming, etc.,

~

. the fumber of hours of - religious. .programming, news pro- :
that a broad- *

caster must. air. (These types of programs are considered | -

to ‘serve the public convenience, interest, or mnecessity.)- .
- This is one area in which the FCC has gone beyond tech-: ~
_nlcal regulation of broadcasting. : - i

) Another ared where the FCC has gone beyond regula-"—
tion of the technical or engineering aspects of broadcast-

ing is the fairness doctrine. While not a specific part of
the Communcations Act of 1934,

- court decisions, insuring that broadcasters present fairly

k3

Gl

both sides of controversial issues of publi¢ importance.3?
Executive Branch ‘and Policy Formation R

The 1927 Act had reduced the role of the executrve'

branch jn ‘communications policy. formulation,. and the

1934 Act all but ellmlnated it. The President drd have the
‘power to appoint members of the FCC but the advice and .

consent ‘of the Senate was required. And no more than
four ‘members ‘of the

members of the President’s political party. = .

even-member commission could be .

Presidents cotild, and often did, propose legrslatlon '

affecting broadcasting. But there was no certral agency in

the exccutive branch responsible for formulating - com-’

munications policy for the President. >
Section 305 of the 1934dAct authorized the: Presndent

*to assign all radio frequencies to be used by the’ federal
government. In 1951, President Harry Trutnan delegated :

to the FCC (sub;ect to certain spetific limitations) the au-
thority vested in. him with respect fo transmrttm’g stations
other than those owned and operated by the.federal gov-
ernment.® Federal . transmitti statlons were. placed under
the control of the heads of the departmehts §vrth whlch
the stations were concerned. - »"”

- Beginning- with President Truman inv 1951 the chlef
executive sotght to gain a more effective: voice' in com-
munications policy .matters. President Truman créated the
position of telecommunications advisor in the executive
office, the first position established within the' executive
branch that dealt specifically with helping the President on
telecommunciations matters.3* The advisor was appomted
by the President to assist him:

1. in the formulation of telecommunicati poli-
~ cies and the coordination of plaafiing fér pro-

' nm the fairness doctrine . -
“involves™a" detailed set of FCC rules, as well as federal



N .

grams desngned to assuge- the. greatest posslble

national ﬂdvantage for the  United States’ tele-
commumcahons eﬂ'orts,
*in asmgmng- radio frequencxes 10 Government
agencies “under the provrsrons of ‘section - 305"
of the €ommunicdtions Act ", . .35

~ the posmon ‘of telecommunrcatlons advisor. lasted.
nearly three- years; his duties were. transferred to the Of-

4

2.

re .
F}

fice. of Defense Mobilization (ODM) in 1953 In addmon" )
o these dutles. the~-ODM Wwas responsible for

.,.lv

coormnatlng the developm&t of telecommuul- R
cations”policies and standards; '
assuring hlgh standards \of telecommumc’\ttons
management; i :
‘coordinating the dévelopment by Government
apencies of,telecommunrcatrdns plans and pro- -
- grams designec -t0. assure maximum security
to the United States in a-time of national emer-
) gency with a_minimum interference to contin-
uing nongovernmental requnrements,
assrgmng radxo frequencres to -Government -

and * —
" 5.4 develgplng Government freq

<

2

.

- -3

4.

The functions’ of the . ODM were._relinquished to “the

" Office of- Civil and Defénse Mobilization in ,1958. This

office combined the Fetleral Civil Defense Admlnlstratxon
with the Office of‘befense Mobilization. . ¢

i In 1962, President John Kennedy dirgcted . that aa'

‘assistant dlrector of another federal agency, the -Office
“of Emergency Plannlng, become the Director of Telecom-
- munications’, Management The duties- of the girector
. were essentially the same ,as.those of the Office of Civil

Muxrcmcnts a6

i
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“munications and' té propose needed modxﬁcatxon.s "38 L
.The Bureau of the Budget's report released’ it De- L
cember of 1968, recommended that a*“new -and" strength-"_
ened-.central policy and Tong range plannmg organization
for tclecommunications . . . be established: inthe execu-

BN
P

" tive Branch.”3 The nucleus for this agency would ‘be_the -~
“Ot’ﬁce of Telecommunications Management. The- Presi-
: dents Task Force on. Communications also released - its

report ‘in December of 1968 recommending that:

 the "Exccutive Branch , . . have a strengthened. o
" capability to address the broad range of policy "
~-questions of concern to the Executive. It should
- have adequate technical and financial resources to
. mike appropriate long range studies; to give use-
eful advice on specific issues to the. FCC, to state.
governments, to various Exccutive Branch agencies,
- and to private groups afid industries; to explore : :
-new'apphcmons of telecommumcatrons, and above
all to coordinate Executive._roles in telecommuni-
cations. leading to development of -coherent and
forward Iooklng pohcres gundmg Execut;ve action.10

-

President  Richard eron apthorrzed the contmuatxon
*of the Task Force's recommendatrons after- a study by
advisor "Clay Whifehead. 'Whitehead's report was released

" in' December of 1969 and thé Office of Telecommunica-

)
@

vand Defense Mobrhzatlon, abolished . by’ this; executrve,’

v

order. The position of director of telecommumczitrons re-" .

mained ‘in effect-until 1970, when-it. was abolished by Ré-
‘organization” Plan No. 1.

In 1970 the Secretary of Commerce also returned to
.the communications scene, when he created an Office of
Telecommunu:atlons Accordxng to the 1974-75 United
" States Governnient Orgamzalzon ‘Manual, a “major ob-

.qectrve of the Office is to help reduce uncertainty with re-

gard to the development of new, high-technology telecom-
mUnlcatlons systems and servrces either by government or
by the private sector.”3% The o does not enter the area
of telecommunications policy formulation for the Presi
dent, Its main function is to help standardlze. among the
;various private communications companies and the federal
-.government, technologrcal mnovatrons affectmg the

. - telecommunications industry.

y

!
‘
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_ Several other ‘events also lead to the c!tabllshment of
the Office of Telecommunications- Pollcy in 1970. In a
1967 - message to ~Congress concerning €ommunications
Fresrdent Lyndon Johnson pointed out that there £xisted

no agency in the executive branch with the responsrblhty ;

- to he]p ¢oordinate and recommend telecommunications
y for the President. The Office of Telecommunica-
tiops,- like. the agencies' that had preceded it, dealt pri-
mdrily with the goyernmental side of the telecommunica-
tions industry. There was  no agency in the executive
brageh to work anngsrde the FCC to promulgate ‘the

*tions Policy was establlshed according to the gurdehnes .
it contalned 11

There aré a number of ‘reasdhs for exam'ms'ng closely .
the Office of Telecommunications Policy. It is-the central . .
agency in the executive branch with responsibility for

Office of Telecnmmunicatinns Pnl‘icy Establishetl

"formulatlng telecommunrcatlons policies, for_the President,

; ommendations.

/

[y

rules and regulatrons affecting private broadcasting. Presi- -

dent Johnson'wished to create su¢h an _agency*® He re-
quested the Bureau of the Budget, and a special communi-
- cations task. force he appointed, to make ~reports “of .

. . existing governmental organization in the field o&com~

« »

N ferred to the OTP. The President said he "would

It is the agency that attempted to rival the FCC in com- '
munications ‘regulation. And it not only -established its
own pohcy guidelinés concerning the fairness .doctrine
and license renewal procedures, but attempted to get legis-’
lation through Congress implementing these policy rec-
Furthermore, an "understanding of this
agency is necessary to an understanding of the relationship_
between the Nixon Admiinistration and the pres
On February 9, 1970, President Richard Nixon an-
nounced that he was establishing a new office in the execu-
tive branch, the Office of Telecommunications Policy.
Through Reorgamzatron Plan No. 1,- the fiew. ‘latency
would consist of a director, a deputy director-and, an ad-
ministrative staff. Both the director and deputy .di
would be appointed by the President ‘with the ‘advi¢e and
" consent of the. Senate. The Office of Telecommum ations
Management would' be abolished and its- functions. trans-
sSign
addrtxonal ‘duties to -the director aftersthe reorgam ation
‘plah went into effect.
" The President said the OTP would

T

serve as the president’s prlncrpal advrsor o
telecommunications policy and help formulat
governmental policies and programs concern
ing both domestic and international telecom
munications issues;

help formulate policies and hel
telecommunications operatuons for
government. 41

ordinat

(federal

PP
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FOI REPORT NO.. 368 : . P68 Y of this office.™ He said “the Commission does not intend: o
- -GOVERNMENTAL REGUL:@HON OF.__BBOADCE\STING_ /{ to relinquish any of its powers because of thiS dw officg/ ~
Theése .two functions were esg'eﬁti’al‘ly the same as those ' We intend _la\malv_ie our own‘Ju‘dg_ments bfs on our own
o . L T ’S€ /. concept of what is in the public interest.”™¥¢ - ;
assigned to all the previous telecommunicatioils agencies White House «s socretary .Ron Zeigler safl that th
" . in th& executive branch: But the OTP would have one ad- . ..' ¢ use press seer 3ry on Zeigier sg that .e.
* = . > . FCC “will remain. independent™ and- will “‘notfbe-boynd -

C qmon;ﬂ_ function: . : by the views expressed by the OTP.#7 And FC&Ceafhmis-
sioner Kenneth Cox described Reorganization Plan No. 1
“as “harmiless.”** He said the FCC could ‘gccept-or reject -
any view§ expressed by the*OTP. ' S '
%, — . But others felt the OTP milM]ayﬁhmhMaﬂ;., .
visory role.:The.New York. Times‘reported (2:10-70): -

R . - Coor v Lot
Finally, the néw” office would enable the executlve
branch to speak with a clearer voice’ and to act as
a mpre effective partner in discussions ‘af*tommuni- [
- cations policy with both the Congress and the Fed
~ eral: Communications Commission. This actio

" would takegaway none o ives or fung- N L
ould ta %y none of the prerggatives 9r The recommendation of an executive _office for

© tions n¥d "t f 1nicati : RS -
E tion$ assig o the Fadefal Communicatigns communications constitites formal recognition that

CoLS . )
omm . . . : . > . AU
Eom'v:rsmtnhat [héhenegcf“g;f; :Ldlih?yl?el:joeprsi the F.C.C..:often ‘preoccupied with quiasi-judicial. .
Communications Commission would gooperate’ in proceedings, has lacked the staff and, according (0
‘< achievin certain” reforms’ in i'elecom'municuliOns ~ some, the inchination to chart innovative policy at
) g el A fryu - " a time of dramatic change and challenge in com-
. . policy, especially. in their procedures for allocating .. e
~ . g NI . munications.. L o
positions of the radio spectrum for goveynment . . : . P T
and civilian use.t? . T ] . Whitehead was among those who feit the FCC was nat '

Jcoping adequately with the problems confronting the
communications industry. Whitehead's position~is cléar in
an exchange with the chairman of a.Senate subcommit- .
‘tee on appropriations: 7 77 o '

-O!iTh'us_, the President made it clear that he, wanted - the
P to take an active role in “procedures fAr allocating
ositions of ‘the ‘radio .spectrum.” In other words, the i
President said the OTP would take a role in the license _ S o : § '

granting procedures established by the FCC/ - ' ' . Mr. Steed: T get the feeling as I listen to you th P

While Congress -as a whole did mot disapprove of the _ some of the problems we have stem from what
President’s | reorganization plan, one congressman didi: appears to be cither economics or failure on the
Coraélius Gallagher (D—N.J.) voiced hig cbjéction in 2 ' part of the Federal Comﬁmni’calibn;«fcm is= 5 ».
House resolution. During’ House subcommittee heaﬁngs oy . sion to move in and make detérminatios. Is
on Reorganization Plan No. 1 and his " resolution " (HKR o this because they are lacking authority or lack- '

. 841) Gallagher said: ya o o Lo ing in policy direction _which would, justify
‘ . ) ™ — < N - . . . . ? . ‘ .
My concern, and the basis of my disapproval 5 : t'hclll:IaTol;::,g'slate of the ari g§.ne bcyohd' the

enabling legislation that set up the FCC and

simply thai, we cannot*talk of increasing the effi-
ci ' i - ications . L5 . I
ciency and economy of Federal communica uthned it rights and powers? Is that one of * e+

the problems we have? , : ' o

 Mwithout; at* the same time, focusing on the issue of o

: computer, ‘privacy and the integrity ofithe data =Ty, Whitehead: L think that is one of the problems.
flow along communications lines. LSS The major enabling legislation for the FCC is*

; r.thotight the OT Id be able to dgal direct] extremely bad and, as a result, the Commissiotl .
Gallagher U8 ¢ P would be able 2 o finds little guidance from the Congress on m'any‘s"’ v -

with the complex problems of cable televisio ., satellite Is it he ¢
" use, spectrum allocation, and other ¢ommunications mat-’ policy issucs that were not even foreseen at ;he
ters. But he wanted the plan disapproved “unleyy the is- - time the 1934-Communications Act was payyed.
sue of computer privacy {would become] a ‘pint of the Mr. Steed: Do you contemplaté, among other
‘new Office of Telecommunications Policy. %, : things, th‘a,t-.x you may be “able to. viseh sug- .
The House subcommittee recommended to t gested legislation that would firm this up, mod-'
: 2 ernize it, make it, more effettive for a commis-

e 7} . .
mittee on:~ Government Operations that Reorg k s g
‘ o pg sion' to deal with recurring problems?

Com-,

—— L g

-. . .Plan.No. | be received favorably. The committee adcepted . ) i . o .
' the recommendation and the O)’TP ,went into ¢ffedd April Mr. Whlte;hc.ad. Yes, sir; that 159 oncggﬁ_ﬁtl}e things
. ¥20,.1970. A vote was not taken in cither house gainst. ° we an{:‘actually looking at.t? & !
“the plani . - . L Y . Broadcasting reportéd:
. The man nominated as director of the new officg was o . . N '
3 " Clay T. Whitchead—the presidential advisor whose réport - Dr. Whifehead also made it clear that if the com-

mission gdid exercise its option to reject a proposal
ths advancedl by OTP=-and OTP felt strongly enough
‘ about the matter—it’ would not simply go away.
OTP niight go to Congress or, conceivably the
courts in attempts to reverse the” commission.5?

hadlrecomme_nde'd establishment of such an office. D
Whitehead’s confirmation hearings and,the first few m
of the OTP's existence, quegtions were raised concerping .
the relationship.between the QTP and' the FCC. Presidgnt
Nixon had said in his reorganization-speech that the né¢w, - j . .
. office would work with the FCC and not take away any. The sime Broadcasting article quoted Whitchead s
P of -its functions or prerogatives. The OTP would make saying: “The weight of the President can be presumed to
. studies and report its findings to the FCE.. _be behind everything OTP does.” Statements such .as this,
LI Chairman of thté FCC Dean Burch siid. he had “al were a factor in the problems the OTP had later with the
press and Congress.

_solutely ‘no fear of -either actual or possible undue. i
fluence by the White House on the Commission by virtug - The Office_of Telecommunications Policy has helped -
. : .. . . . . ! - : 3 : .
‘ ) . N X . . . . » . ' "
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coordinate the ‘federal, government’s use of communica-

- tions systems and services; .it has established a policy -
‘whereby the OTP relies on private industry for communi-
" cations system designs, engineering, operation and main-

- tenance; it has drafted Jegislation affecting the able tele-

- vision industry, ‘as well-as helping“to. develop cable as @’
" viable communications medium; it has drafted legislation -
. providing -long-range federal funding for the Corporation

for Public Broadcasting; and it has had an interest in

- .. international communications and a global satéllite s stem
! ) | ; gl y

+ for providing communications to ¢ivilian ships at sea. But

~©_no activity -has causéd as much controversy as the OTP’s .~

"interest in license renewal and the fairnesgidoctrine.;

3 4

‘Whitehead Yakes a.Stand . "'.

*'Whitehead's firet major statemgnt ‘on license renewal
and the fairnb'ss;doctrine' came in a speech to.the Interna-
tional- Radio and Television Society in 1971. Whitehead

L
- ' .

| FOI REPORT NO. 368 .

said it was time to redefine “the relationships in the Com- :
: municat;ion A%et’s triangle of government, private industry,

and'.the_public.”5! He advanced three proposals which hc
said would help. redefine these relationships:

One, ‘eliminaté the Fairness Doctrine and repla
it with @ statutory;right of aécess; two, change the

B license renewal process to/ get -government out of

~

' &."-Whiteh—ead said he would replacé the~fairasss doctrine
i

_programming; and thred, 'recognize commercial
 idig as a’medium thdt is complétely different from

TV ind begin to de-regulate. it.>?

th a system of paid-access similar to that used in maga-

_ zines. (i.e., a person purchases space for his message).

Television time would be bought without rate gegulation "
by the federal government, on a first-come-firgt-served

1

- basis. ok

Whitehead: also $aid he would do away with the form-.
\Jlg}or'quota system currently. used by the FCC in license
renewal determinations. He advocated a renewal process

- - whereby the licensee would be judged on whether he. had
§ !_\'m\il'ge a good-faith. gffort t6 discern the needs of his com-

Whitehead "also favored extending the license ‘period. He

" said these, ptoposals were his own, but reflected the “broad

thinking of the administration.”53 .'
' Reaction to the speech was mild. Most broadcasters
wanted a more detailed presentation of Whitehead’s ideas

. before they would comment. One NBC spokesman did say

* that he thought the proposals were “bold, innovative and

like a breath of fresh air,” and that Broadcasters “would
support most of them, although they'inc{ude some points
that need further study and:clarification.”5¢ )

On January 1, 1973, Broadcasting reported that, “For
most of -his two years as’ the first director of the Office of

- Telecommunications Policy, Clay T. Whitehead’s visibility

ranged from -moderate to zero.”*® But that all changed
December I8, 1972. On that date Whitehead made a

‘speech:to the Indianapolis chapter of Sigma Delta Chi in

which he severely riticized netwotk news and made bold
proposals advocating changes in the license renewal pro-’
cess and the fairness doctrine. This speech expanded the

hi
coyld “no langer accept network standards of taste, vio-
d¢, and decency in programming.”5¢ He recommended:

L
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munity and a .good-faith effort to fulfill -those needs.

M

\his 1971 license renewal/fairness'doctrine speech. ’
head began by saying that local broadcasters *

: co,i'rect'imb'alance or consistent .bias  from, thé networks— -

. o P.T.
GOVERNMENTAL REGULATION OF BROADCASTING

*1f the prqgrams or commiercials glorify the use of & -

s Ve

drugs; if the progtams are violént or sadistic; if -
commercials are false or misleading, or simply in-
- trusive ‘and obnoxious; the stations must jump on
the netwGrks rather than wince as the Congress

~-and-the FCC are forced to do.57 .
Whi‘tehead.\i'eferred to the fact that the major broad-

casting networks are beyond the direct control of the fed-:

eral. government in communications matters. The net-

works are private corporations and therefore not subject

to, FCC regilations. Each major network is permitted to

~own and operate no more than five television stations. The
FCC has only nominal authority over-these stations. Since

the federal government could not diredtly regulate the. net-

works, Whitehead advocated that the local affiliates be

responsible for the network programming on their chan-
mels, -~ - T S P
Whitehead went on- to -say that “station- owners and
managers cannot abdicate responsibility for news judg-
ment. . .. [They] have final responsibility for news balance

- —whether the information comes from: their own news-

room’or from 4 distant network.”8 And he warned, “Sta-
tion managers and netfvofk -officials: who fail to act to

or who acquiesce by silenc an only be considered will-

‘

» ing participants, to be held - ully accountable by the brqadg

- caster's"community at license’ repewal time.”s?._

Ky

* Whitehead still advocated elimination of the fairness -

doctrine. He said “the First Amendment is meaningless if

it’ does. not apply. fully to“broadcasting.”®® He also called "
for longer license periods and a resttucturing of the ‘li~ .
cense renewal process. He said the OTP was preparing -

legislation for Congress that would bring about these
changes. .- N _

According to Broadcasting magazine, reactions .to
Whitehead's speech ‘were on the whole unfavorable.8! Sen.
Vance Hartke (D-Ind.) and Rep. Jerome Waldle (D-
Calif.) regardeq the speech as an effort to have the net-
works produce news to suit the Nixon - Administration,
NBC News President Reuven Frank.called thé speech a
“threat” to network broadcasting. And FCC Commissioner
Nicholas Johnson said, “It appears that young Clay White-
head is to provide us with ‘four more years' of Nixon’s
war on the networks. . . . . »

For the next few months, Whitehead attempted fo ex-

_plain-the purpose of his Indianapolis speech. He said the
»speech “was intendéd to remind licenseesyof their respon-

sibilities to' correct faults in the broadcasting system that
are not (amd ‘should not) be reachable by the regulatory

- process of government.”62.

OTP Legislation -Before Congress

" On March 13, 1973, Rep. Harley Staggers (D-W.Va.)

introduced ‘the OTP legislation: in the House.% The bill’s

first provision exjended the period of a license.from three .

years to five yéafs, which Whitehead felt would reduce
the opportunity ffor.governmental interference in “broad-
casting, : ‘ o
The second |provision eliminated- the FCC's require-
ment of a heaning for every application for the same
broadcasting service; Under the OTP bill, there would be
one comparative hearing in. which all parties interested in

4
- 3
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. “'the action would particip_ate.'Whitehead felt fhat numer--

ous hearings not only lengthened the renewal process but -
also were very.costly. .~ . . o S
- The third provision prohibited the FCC from restruc-

_ turing the broadcasting industry’ through ‘the license re-
. newal-process. Any major changes needed in the industry o
—onld be made only by specific FCC rulings. iy

The fourth, and perhaps most important provisio '

- prohibited the FCC from using, as it now does, predeter=

__mined categories, formats, quotas, or guidelines for eval-

vating the programming performance of license renewal

€ T g T e o

ity 39 T . -
applicants.“Although the 1934 Communications ACt pro- . - wuq-apparent that the time had come for major license

vides that a license may be granted or renewed if the pub-
lic interest, convenience, or necessity would be served, it

- does not indicate how thig requirement can bé met. White-
© head felt that the FCC should decide from a community
standpoint whether the pu lic interest would be served by -

a broadcaster, rathér‘ than irying to define at the national
level what the public -interést should be. And .Whitehead

“said, “If a station .can't demonstrate meaningful Service

to all elements of his, community,, the license’ should be
taken away by the FCC."%* o '

\ e .
- While Whitehead advocated abolishin® - the fairness

doctrine, the ‘OTP bill did not\specifically @eal with the
fairness doctrine requirement. .\Wechnically; the fairness
doctrine i not a criterion in ‘the\license renewal process.
Issues involving the doctrine .are uspally hatdled separate- -
ly, on a case-by-case basis. However, under the OTR®ill,
‘the fairness doctrine (or, as Whitehead liked tocall it, the

. “fairness obligation”) would be incl\qded in .the renewal

p'rocess determination. Whitehead felt the fairness doctrine
should not be a requirement on broadcasters rather, it
should be “‘obligatory.” The Jicensé renewal process would
be structured differently under the OTP bill. As White-
head explained it: . : o
" One, the broadcaster must be substantially attungd:

" . to community needs and interests, and respond to .Y

those needs and interests in his programming—this

is known as the ascertainment obligation; and two,

the broadcaster must provide reasonable opportuns

ity for discussion of conflicting views on public is-

" sugs—this is known as the fairness .obligqtjopg5 :
As Whitehead said, ‘thod¢ who failed to meet these
two requirements faced losing their licenses., However, he
gave no indication of how 2 hroadcaster could determine
all the needs of his community. - S :
Reaction.tg the OTP bill was unfavorable. Major news-
papers (many, owning television stations), news magazines,
and columnists- were critical. Tom Wicker of the New
York Times said (12-21:72) the _‘:_American people will be

the losers if the managers of the local Stations that run net- |
" work news are to be made so mervous that they -harass the

networks to be less cdntroversial. . . .” Theé Washington
Post ‘said (12-22:72) the bill was “the administration’s

~ hostility to free “and 'vigorous journalism patticularly as

practiced by the networks.” The Christian Science Monitor

said (12-22-72) “the legislation whjch the White House

proposes would ‘convert American television into what the
French had during the deGaulle era—a vehicle for the
views of government which would never be questioned
or doubted—an official, government-controlled channel for
government propaganda.” The Lps Angeles Times said

9. * .

0

(12-24-72) the legisiation “may be nothing more than a : '

mask for an effort to intimidate network news and pro-
gramming.” - i - o T

However, John Schneider; President of CBS/Broadcast
Group said. that the bill would “appear to be. very much

" in the public intérest as well as that of ‘broadcast licen-.

- sees.”68 :

Whitehead’s reaction to aH of this? “Fhe whole godl‘?q?’ :

‘dam press corps rose up-in arms-against a bill that any

broadcaster or newspaper that owns a: TV statipn would-- =
“+think is a damn good bill.”67

.. The Housé Subcommittee on- Communiéations and
Power held ext;énsive hearings during the summer of 1973 .
on twelve licefse renewal bills, including the OTP bill. Tt

renewal legislation.

On February 27,':_1974, the subcomimittee sent fo the

Committee on Interstate and Foreign -Comnmgerce its ver-
sion of a license renewal bill—HR 12993—and on March

—6 the comiittee reported favorably on.it. The bill was sent

‘to the House and on May 1 passed 379-14. The OTP bill

. was dead in the ‘House, but there was still a chance of get- -
ting it passed through the Senate when the House bill was.
- considered. . : o ’

Whitehead had introduced the OTP bill in the Senate
earlu);‘-ig« 1973, as a precaution -against its defeat in the
Housé. He defended the OTP- bill at hearings held by .the

" Senaté - Commerce Comnmittee’s subcommittce on  com-

munications,” but, unlike the House subcommittee hear-

- ings, he was, questioned very little. Not unex_pecte‘dly, the . .
~ subcommittee. reported_favofably. on HR 12993 and the

Senate Corhmerce "Committee qnz_a_nimously‘supported it.

That bill passed the Senate October 8, 1974, and was

" referred to a joint conference committee. The -OTP bill
was officially dead."

Why the OTP Bill Died

On:?;&or that perhaps Eélped contribute to the bill’s™
demisé was the relationship between the. OTP, the White
House and Congress. First of all, the OTP was on

shaky ground with’ Congress. Both houses were competing -
" with each other to make large budget cuts in"OTP’s rela-

tively small bﬁdget. Then, Sen. John Pastore (D-R.L.)
said he was dismayed by the OTP’s failure to develop an.

over-all national policy on telecommunications.®® Pastore -

felt such a national policy was essential and considered
that the main reason for establishing the OTP in the first
place. However, Whitehead reminded him that, during his

confirmation hearings, be had said that it would be difficult '

to establish such a national policy.- But this did not .im-
prove relations between Whitehead and Pastore. i
. Whitehead also_had problems in the Housc. He had

. received rough treatment during license renewal hearings,

especially from House subcommittee” chairman Torbert

 Macdonald (D-Mass.). Macdonald was an adversary of

Whitehead and the. OTP's license renewal bill. He felt that
Whitehead’s. Indianapolis speech. wps an attempt by the
Nixon Administration to control television Jprogramming.

At this timg, Whitehead became aware that ‘many, in
Congress had come to associate the Nixon Administra-
tion's attitudes on the press with those of the OTP. These
congressmen remembered that after the OTP was .estab-
lished Whitehead had said that everything the agency did
had the authority of the President behind it. He had said
his 1971 license renewal/fairness doctrine specch was

v
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based on, the broad thinking of the White Hotse, And

y -

- during the House subcommiitee’s license rencwal hearings,
"~ Whitehéad said. “I am speaking for the administration on

_ these matters.”"%® On still another occasion, Whitehead
said: “My 4ob is to take the positions and say. the things

that thé®President wants me to, and to espouse my views

after studying “the issues.”70

ing, however, came of this suggestion.
The OTP was viewed: with disfavor by congressmen
" other than Pastore and Macdonald. Sen. Lowell Weicker
(R-Conn.) felt the OTP should be;abolished and its func-

" nto an independent agency, something like NASA. Noth-

W,

tions transferred to the FCC. Weicker called the agency

““a danger to the freedom of the press which is guaranteed
in .the First Amendment.”?! Weicker and Sen. Abraham
.Ribicoff (D-Conn.) introduced* legislationon November
9, 1973 to have the OTP abolished. The bill was reported

. to the Committee on Government Operations, but had lit-

e

-

E

 He effect in the Senate. Faced with the ener

- Watergate, and a host of other problerns, Congriss was

‘oo occupied to consider the Weicker-Ribicoff bill.
-as,_ can be determined, it was never_ reported out-of \com-
mittee and no hearings. were held. ‘ . .
iz 'On-October 8, 1974, Whitehead resigned (N.Y, Tines,
8-9-74), the same day President Nixon announced he was
resigning. Deputy Director John Eger ‘became temporar\y»
« head of the OTP. . ' .

T i =

< Future _Unknown

¢ Office of Telecommunications still exists, although
‘i,t'waS) almost abolished again in 1975. Early ‘that year,

-
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FOI REPORT NO. 368 - ,
GOVERNMENTAL REGULATION OF BROADCASTING
President Gerald Ford ;vanfed to reorganize the execu-
tive office. The reorganization would ‘abolish the OTP

and fransfer its functions to the Department of Commerce. -
The OTP . was- still experiencing budget problems with

-Because of this confusion as to whose attitudes the ; . ) fongress. Tt was felt that abolishing OTP ‘would not only

" OTP actually- represerited, Whitehead suggested that the
“Tagency be taken out of the executive branch and made _

==help "to. reorganize - the’ execiitive “office, but would also - ‘
‘help the .executive office in its relations - with Congress.
.However, a few weeks after this reorganization plan: be-

came known, White House-sources stated (N.Y. Times, -

"_1-18-75) that the OTP would not be abolished. According

to the sources, the President changed his mind partly be-

" . cause of congressional pressure. Sen. Howard Baker (R~

FOOTNGTES

hXY

Tenn.) felt that Congress . had- approved the formation
of the OTP in 1970 (at least, they didn’t disapprove it), -

‘ :>nd that Congress should have an opportunity to be heard

if abolishing the agency was being conSidered> -~
In 'June. 1975, the White House said the OTP would
play a ‘diminished"role in policy-making, at Itast ds far as
radio and television were concerned.’2” The dgency’s-
main function would be concentrated on ‘'management of
the governmental side of the broadcasting industry. This
decision returned the agency to the same functions held by
all the previous agencies in the executive - branch. )
~ In 1976, the OTP maintained a low profile in the tele-
communications policy area, Its functions were those that
‘the White House said it would have. It still did. not have
a permam,/r_n director. Perhaps under # new president, and
with a permanent director, the OTP can smooth its rela:
tions with Congress and b¥come effective as an agency in ’

A\ the cxecutive branch conceried with telecommunications
* policy formulation for the private sector. :

N
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